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(AT STRADEGY

Execvutive Summary

Napier City Council (NCC) has engaged Stradegy Planning (MWT) Limited to review the process for
the appointment of Hearing Commissioner's to hear and determine resource consent applications.
The purpose of this review is to assess the current practice against best practice and to recommend
any necessary changes to ensure a robust process is in place that is not contrary to the relevant
provisions of the Resource Management Act (RMA) and eliminates any undue risk.

The review has considered key reference material and NCC's existing practice and the practice of
several other local authorities. The review has also considered the views of the Hearings Committee
Chairperson, NCC's Director City Strategy and Team Leader Planning and Compliance and has
drawn from the authors 20 years of experience in the rescurce management and planning profession.
The review has found a key step to be missing with the appointment of Hearing Commissioners and
has recommended a revised process to ensure that due consideration of best practice guidance
criteria is undertaken and documented when appointing Hearing Commissioners.

Having completed the review it is recommended that amendments be made to the Hearings
Committee Terms of Reference to include specific guidance criteric when considering the
appointment of Hearing Commissioner’s, and the development of a specific process whereby the
recommendation by the Planning Team is documented alongside the decision being made by the
Hearing Committee.

Review Methodology

The methodology followed in undertaking this review is as follows:

1. Discussion with key representatives of NCC invelved with the appointment of Hearing
Commissioners.

2. Areview of Council's delegations and policies related to the use of Commissioners for resource
consent hearings.

3. Reviewing the Mfe Making Good Decisions manual and the Quality Planning website to
consider the most up to date guidance material and best practice.

4. Drawing on the authors own experience as an Independent Commissioner and as an officer
of Council recommending the appointment of Hearing Commissioners.
Reporting back draft findings to Council officers.

6. Confirmation of final report.

Processes not included as part of the Review

This review process has not included and therefore should not be used for the following processes:

» The setting of delegations and/or the appecintment of Hearing Commissioners for the
development of policy or undertaking District Plan reviews.

* The setting of delegations and/or development of a process for the consideration of Tenders
or any other procurement processes.

Stradegy Planning Limited
PO Box 239, Napier 4140 Outcomes Start Here
www.stradegy.co.nz
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Relevant Reference Material

The following reference material has been considered as part of this review:

* NCC's Planning Team non-financial RMA delegations.

« NCC's Local Governance Statement 2019-2020 which sets out the “"Guide for the Community
on Council processes” and includes the current Terms of Reference (TOR) for the NCC Hearings
Committee

e Ministry for the Environment's Making Good Decisicns Programme and Manual,

+ The Quadlity Planning Website Manual titled “Plan Components and Consent Support — The Use
of Commissioners 2017." A copy of this document is provided in Annex A to this report.

+ Relevant sections of the RMA.

Background

NCC has a set of regulatory functions that include the processing of rescurce consent applications,
some of which are notified or limited notified and require being heard by Hearing Commissioners. At
present there is no NCC set or defined criteria/policy to support the appointment of Hearing
Commissioners. Essentially a conversation is had between the Hearing Committee Chairperson and
the Director City Strategy to discuss the merits of the consent application and the preferred makeup
of the Hearing Panel.

This review has therefore been commissioned to consider whether current practice is in line with best
practice, thereby ensuring all decisions te appoint Hearing Commissicners are transparent and robust,
Specificdlly, there is a desire to:

e Set a cleary understood and transparent process for who the decision sits with when
appointing Hearing Commissioners.

* Ensure the processis robust and of sound legal standing.

* Update the Hearings Committee ToR to reflect any change in process as a result of this review.

« Strike a balance with using Councillors as Hearing Commissioners to grow their capability and
share in local decision making, while retaining the use of Independent Commissioners where
warranted.

« Establish a set of criteria to be considered for every appointment that guides officers’
recommendation and the final decision.

Role of a Commissioner

Commissioners are delegated responsibility for carrying out statutory decision-making duties on a
Council's behalf or as an independent adviser to the Council in the making of those statutory
decisions. It is vital that Commissioners provide sound advice and /or make sound decisions without
any conflicts of interest that could open the path for challenges.! Further guidance is provided in
page 2 of the Quality Planning Website Manual, however in summary:

1}  Commissioners may be generally classified as:
« internal Commissioners - who are appoeinted frem within a council
* independent Commissicners — who are not a member of the Council i.e. appeinted

1 The Quality Planning Website Manual titled “Plan Components and Consent Support — The Use of Commissioners 2017”, Pg 1

Review of NCC Hearing Commissioner Appointment Process
Ref MWT20011 | 17 September 2020
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from outside the elected members or staff of a Council.

Commissioners are typically used for one or more of the following:

» making decisions on proposed policy statements, proposed plans, variations or plan
changes (other than approval)

« making decisions on resource consent applications and recommendations on notices
of requirement

« making decisions on the notification or non-notification of resource consents

* making decisions in regard to the service of an application

+ making decisions on plan changes or variations and on submissicns to plan changes
(other than declaring a plan change operative)

* reviewing resource consent conditions

o providing advice on technical or procedural matters in assisting councils to make
decisions on particular applications.

3) Commiissioners cannot:

e approve a proposed policy statement or plan; or
» delegate any powers or functions delegated to them.

These powers are given to a Council only.

Statutory Considerations

There are a number of sections in the RMA relevant to this review. These sections are set cut below
with some commentary provided as to their intent and relationship with the appointment of Hearing
Commissioners:

Section 34A - Delegation of powers and functions to employees and other persons

(1)

A local authority may delegate to an employee, or hearings commissioner appointed by the local
authority (who may or may not be a member of the local authority), any functions, powers, or duties
under this Act except the following:

(a) the approval of a proposed policy statement or plan under clause 17 of Schedule 1:

(b] this power of delegation.

[1A) If alocal authority is considering appointing 1 or more hearings commissioners to exercise o delegated

(2)

(3

power fo conduct a hearing under Part 1 or 5 of Schedule 1,—

(a] the local authority must consult tangata whenua through relevant iwi authorities on whether it is
appropriate to appoint @ commissioner with an understanding of tikanga Maori and of the
perspectives of local iwi or hapd; and

(b) if the local authority considers it appropriate, it must appoint at least T commissioner with an
understanding of fikanga Maori and of the perspectives of local iwi or hapd, in consultation with
relevant iwi aufhorifies.

A local authority may delegate fo any other person any functions, powers, or duties under this Act

except the following:

(a) the powers in subsection (1) (a) and (b):

(b) the decision on an appilication for a resource consent:

[c] the making of arecommendation on o requirement for a designation.

[Repealed]

Section 34(7], (8], (9], and [10] applies to a delegation under this section.

Review of NCC Hearing Commissioner Appointment Process
Ref MWT20011 | 17 September 2020
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