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Item 1 - Attachment 1

Thursday 3rd June 2021

Item 1 Attachment A

Oma’s injury
This afternoon, both Ken and I are with Oma are in the visiting pen.
Its like every other visit with the same routine every week.
Ken gives her all the attention she knows and loves, and I write in my journal.
Oma as always is so excited when we come to visit.
The atmosphere is a warm and calm Autumn afternoon.
4:20pm. Luke comes into the pen, which signals the end of our visit.
He has a rope, and hands it to me.
Both Ken and I look at each other quite surprised.
We have never had to use a rope on Oma at the Pound, or at home.
I asked Luke, what’s the rope for?
Luke said, it’s for Oma and it’s to ensure that we and Oma are safe.
He also said that Oma did not like a particular dog.
I said to Luke we have never used a rope on Oma at the pound or at home.
Luke asked me if we would use the rope.
Luke mentioned David is on-site.
I turned to Ken and asked Ken if he felt okay with the rope.
Ken gave me that ‘look’ but nodded his head in agreeance.
I then looked at Luke and he smiled and gave me the rope, which I passed to Ken.
Ken tends to Oma.
There was no issue with either Ken or me about the ‘rope’, only that we were confused about the
change. We did what we were asked.
Luke did not interact with Ken at all.
The only time Ken spoke was during the attack, when he was yelling at Luke to let Oma go, and when
we were exiting the caged area.
What Ken said to Luke when we were leaving this area was: Why were you in the way?
Luke apologises to both of us as he is escorting us out of the building.
Ken replied, this should never have happened, then we both left the Pound deeply distressed.
This affected both Ken and I, which prompted me to ring you to let you know what had happened to
Oma.
#We had been visiting Oma for a while at this stage and a safe routine had developed between both
us and the staff at the Pound. Part of this routine was timing.
1. The DCO enters caged area first to go and open Oma’s cage. The DCO then remains behind
the open cage door.
2. 10-20 sec later, I enter and go and stand by the DCO behind the open cage door.
3. 10-20 sec later, Ken brings Oma in, holding her by the rope given to us.
(Before this Ken had always held Oma by her collar)
4. Ken places Oma into her cage, gives her a cuddle and leaves Oma with her 2 biscuits.
5. Ken exits Oma’s cage, and we leave this area.

After the Attack.
When Oma was free from the dog, Luke moved away from Ken and Oma, rushing past me.
I turned around to see where Luke was going.
I wondered why Luke walked away from Ken and Oma and did not assist.
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Luke rushed past me, and I turned to see where he was going.
David had come into this area.
Luke was wearing earmuffs and David speaks loud enough for Luke to hear him.
I heard David say to Luke. “Did they see this"
Luke answered "yes"
David told Luke "Get them out of here".
At this stage Ken has put Oma back in her cage and is kneeling to find the area where the
blood is coming from. Ken cannot find the source. There is so much blood in the aisle and
on the floor of Oma’s cage.
Meanwhile, Luke had returned to where I am standing by Oma's open cage door.
He held the cage door open for Ken to exit.
Ken came out and Luke locked Oma's cage.
Ken notices a handbasin, so he washes the blood from his hands, arms, and face before we
exit the caged area.
David is still behind us, and he grabs the water hose hanging on a wall not far from where he
was standing.
As we walk past David to leave this area, he began to hose away the blood that was in the
aisle and Oma’s cage.
For a few seconds, I pause and watch David cleaning away the blood.
I saw that while David was trying to hose Oma’s cage area, the blood was still dripping
profusely onto the floor of the cage from Oma. It was like a tap had been turned on. I was
devastated.
Watching this, I really hoped that David would get Oma the help she needed, as we had
already experienced that David was not a willing participant in supporting both us or Oma.
David did not say a word to either Ken or me as we walked out, and he looked very unhappy
about with what had happened.
Meanwhile, Luke had returned to where I am standing by Oma's open cage door.
He held the cage door open for Ken to exit.
Ken came out and Luke locked Oma's cage,
Luke escorted both of us towards the exit doors.
Ken notices a handbasin, so he washes his hands before we exit the building.
Luke takes my attention away from watching David by apologising to Ken and I for what has
just taken place.
Ken replied, “this should never have happened”.
I did not comment to Luke.
Both Ken and I were escorted out of the gates by Luke, and we left the facility.
Ken and I did not get any response from the Council about the incident in the week that
followed.
When we arrived to visit Oma next, Luke was the officer that took us to the visiting pen.
As usual, I wait 10-20 sec for Ken to acquaint himself with Oma before I enter the pen.
While waiting to go in, Luke asked me if anyone had contacted me from the Council?
I answered, “no”
He then said, “that the Vet administered antibiotics for infection and decided not to stich
Oma’s lip”.
I thanked Luke for the information and I entered the pen.
I was so upset when I saw Oma’s lip. I took photos of the injury and sent them to you.
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Hearings Committee (Dog Hearing)
Submissions on behalf of Napier City Council in support of dangerous classification
(Speaking Notes)

Introduction
1.

Ms Mitai has objected to her dog being classified as dangerous and has requested a
hearing to determine her objection.

2.

Ms Mitai is the owner of a female American Staffordshire cross aged 5 years.

3.

Following a report of a dog attacking a jogger outside of Ms Mitai’s property, an animal
control officer, Kerry Reid, attended the property and was rushed by Oma on arrival,
with Oma subsequently being impounded.

4.

Ms Mitai was not convicted for the attack on the jogger, as the judge was highly
suspicious but not certain that Oma was responsible for the attack on the jogger.

5.

We are not here today to re-litigate the prosecution for the attack, it is the classification
of Oma as a dangerous dog. They are two entirely separate matters considering
completely different questions. They both involve the same dog but that is where the
similarities end.

6.

The dangerous classification under s 31 of the Dog Control Act is based on Mr Reid’s
sworn evidence from when he attended the property and was rushed by Oma. There
is no dispute that Oma was the dog responsible for rushing as Mr Reid impounded her
immediately afterwards.

7.

As Ms Mitai has objected to the dangerous classification and today’s hearing is to
consider her objection.

Background
8.

The hearing report provides the background to the dangerous classification.

9.

Mr Reid’s affidavit sets out that on 5 February 2021 at approximately 6:15pm, he
attended 32 Williams Street. Mr Reid was rushed by Oma but managed to fend her
off and get back to his vehicle. He subsequently impounded Oma.
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Mr Reid’s affidavit refers to other occasions when Oma has shown aggression to other
Animal Control Officers and vets, and gives the opinion that Oma is a dangerous dog that
poses a risk to members of the public and other dogs.
11.

In addition to Mr Reid’s affidavit, there is the sworn evidence from the prosecution where
Mr Reid gave evidence about how aggressive Oma was. While the prosecution was
unsuccessful because the judge was not certain, he was only highly suspicious, the
evidence relating Mr Reid impounding Oma is relevant to the dangerous classification.

12.

On 1 March 2022, Oma was classified as a dangerous dog by Council. Ms Mitai has
subsequently objected to the classification. Mr Carter has attempted to make an issue
out of Oma not being classified dangerous earlier, or further charges not being laid.
Council has a responsibility to follow prosecution guidelines, and it isn’t appropriate to
lay 10 charges for every dog it picks up.

Similarly, classifying a dog before a

prosecution is finalised is pointless and prejudicial to any result in the case. They are
cute arguments from Mr Carter for arguments sake, but without any foundation.
Legal framework
13.

Section 31 of the Act provides Council with the basis for classifying a dog as
dangerous.

14.

Council classified Oma as dangerous under s 31(1)(b) of the Act on the basis that it
had sworn evidence attesting to the aggressive behaviour of the dog, and that it had
reasonable grounds to believe that she constitutes a threat to the safety of any person
or domestic animal.

15.

Section 31 is worded in mandatory terms, Council must classify a dog as dangerous if
it has sworn evidence attesting to the aggressive behaviour of the dog, and that it had
reasonable grounds to believe that it constitutes a threat to the safety of any person or
domestic animal.

16.

Section 31(3) of the Act provides the basis for an owner to object to the dangerous
classification. Ms Mitai has objected, as she is entitled to do so, under s 31(3).

17.

For the purposes of this hearing, section 31(4) is the crucial aspect as it sets out the
factors that the committee shall have regard to when considering an objection and
making its determination.
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When considering the objection, the committee may uphold or rescind the
classification.
19.

The effect of classification as dangerous is similar to menacing in that it requires the
owner to muzzle the dog when it is at large or in a public place, but goes a step further
and requires that the dog is kept within a securely fenced portion of the owner's
property that it is not necessary to enter to obtain access to at least 1 door of any
dwelling on the property. In this situation, the issue is that Oma has shown she is
aggressive when she escapes, so keeping her confined is the important part.

20.

Section 31(4) of the Act sets out the factors that the Committee must have regard to
when making its determination. These are:
(a)

The evidence which formed the basis for the original classification; and

(b)

Any steps taken by the owner to prevent any threat to the safety of persons
and animals; and

21.

(c)

The matters advanced in support of the objection; and

(d)

Any other relevant matters

As the name suggests, the objects of Dog Control Act are to make better provision for
the care and control of dog, and includes imposing obligations on the owners of dogs
to ensure they do not endanger any person or animal. By placing obligations on
owners, it ensures that the wider community is kept safe.
Evidence forming basis for the classification

22.

The first factor is the basis for the dangerous classification.

23.

As previously set out, the basis for the dangerous classification was Mr Reid’s affidavit
which refers to the initial rushing and other aggressive behaviour while impounded.

24.

In addition to Mr Reid’s affidavit, there is also his sworn evidence from the prosecution
relation to when he impounded Oma. He describes having to fend of Oma and
retreating to his vehicle, and that Oma is the most aggressive dog he has encountered.
Mr Reid’s evidence is that Oma was not confined to the property, that as the gate was
open, and no dog was registered as living at the property, he felt obliged to impound
her.
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Mr Reid is an experienced and levelheaded ACO, and has set out in detail what has
occurred.
Any steps taken by the owner to prevent any threat to the safety of persons and
animals
26.

Turning now to the steps taken by the owner to prevent any threat to the safety of any
person or animals.

27.

At page 20 we have the objection which doesn’t mention any steps taken to prevent
any threat to the safety of persons or animals.

28.

Similarly, the dog owner’s submissions focus on what they perceive to be issues with
the photo montage process, and as previously discussed, we are not here today to relitigate the identification process or the prosecution.

29.

The submissions talk about the dog being walked, and kept behind a high gates. While
a judge was only highly suspicious rather than certain that Oma was responsible for
the attack on the jogger, there is no question that Oma was not confined when Mr Reid
attended the property. That is consistent with the comments made from neighbours to
Mr Reid about the dog biting people. There at least 3 occasions that Council is aware
of where Oma has got out.

30.

There are no steps put forward by Ms Mitai to prevent any threat, simply denials of
responsibility and denials that there is an issue. It is difficult for the issue to be
addressed if Ms Mitai is not prepared to take responsibility.

31.

Mr Carter at paragraph 27 submits that the property already complies with the
requirements for a dangerous dog. If that is the case, there is no harm in the dog being
classified as dangerous.
The matters advanced in support of the objection;

32.

Turning now to the matters advanced in support of the objection.

33.

Mr Carter has made extensive references to Ms Mitai being acquitted. While the focus
of this hearing is completely different to the prosecution, the committee is reminded
that the criminal standard is beyond reasonable doubt, a very high standard, whereas
under s 31, the threshold is reasonable grounds to believe the dog constitutes a threat
to the safety of any person, domestic animal etc. The judge, due to the victim being
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attacked from behind and not seeing where the dog came from, was only high
suspicious rather than certain it was Oma. In any event, we are considering completely
different events and factors today.
34.

It is unclear why Mr Carter has questioned the validity of Mr Reid’s investigation or his
credibility. Mr Reid is an experienced and respected Animal Control Officer. The
relevant events for this hearing are Mr Reid’s rushing, the attack in the pound, and the
aggressive behaviour witnessed in the pound over 391 days. It is delusional to suggest
his evidence should be disregarded.

35.

I will address later on the misleading and plainly incorrect submissions that Mr Carter
has made in his submission. Mr Whyte also wishes to cover off the false claims in the
submissions as well. It is ironic that Mr Carter relies on incorrect and misleading
statements to allege Mr Reid is not credible. For example, he refers to the photos at
pages 43-45 as photos from the day of the impounding when Oma was obese. Mr
Whyte will address it later on, however, those photos are from 23 and 24 February
2021 when she had a severe uterus infection. While she is obese, and was the whole
time she was impounded, the photos were taken from that angle to show the medical
issue to a vet. Blood and excrement can be seen, she is very bloated as she was
extremely unwell. The cage door was open because Oma required urgent medical
treatment as she was so sick.

36.

It is unfortunate, however, the photos provided by Mr Carter have been altered from
the original. Whether it was intentional or not, the photos have been overexposed and
the colouring of the dog (and the rest of the photo) is not correct.

37.

The reason Oma is sitting down looking even more obese with the cage door open is
because she was close to death and needed the Council to intervene to keep her alive.
Ms Mitai refused treatment for her and Council needed the SPCA to treat her under
the Animal Welfare Act.

38.

All the comments about the dog being obese or not obese, Mr Whyte can explain,
however, the heaviest Oma was in the pound was 51kgs, and the lightest was 45kgs.
She was obese the whole time, the only thing that changed was whether her uterus
was infected or the angle of the photo.

39.

The suggestion that Animal Control Officers should film everything in the pound is
short-sighted. The impounding records correspond with the statements of the Animal
Control officers.
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Mr Carter questions Mr Kale’s evidence. Mr Kale has experience at the SPCA prior to
becoming an ACO, it is an unsubstantiated and unhelpful submission without any
basis.
41.

Mr Carter accepts Mr Whyte’s evidence, as previously stated, she was always obese,
it was just the level of infection that made it look worse and photos taken for the vet.

42.

The video evidence shows how aggressive Oma is. Ken was advised not to take her
back but refused. You can see Oma being walked back to her Kennel by her owner,
a big man she was familiar with, but he could not control her and she attacks a dog in
a cage. You can imagine what would have occurred in the street in public. There is
no physical or verbal control. That illustrates why the dog presents a risk to the public.

43.

While Mr Carter submits that the property is secure, Mr Reid being rushed, and two
separate neighbours informing Mr Reid that Oma has escaped before and bitten
people contradicts that claim.

44.

It is blatantly incorrect and ignores reality for Mr Carter to say that the only evidence is
the behaviour in the pound, and frankly insulting to the hardworking animal control
team to suggest there is no other evidence.

45.

All of Mr Carter’s submission illustrate that Ms Mitai refuses to take her obligations as
a dog owner seriously.

Oma was not registered to the address, the gate was

inadequate, Oma had been out before attacked people, Oma had been aggressive in
the pound, and yet Ms Mitai still can’t acknowledge that steps need to be taken to
protect the public.
Any other relevant matters—
46.

Turning now to the last factor, any other relevant matters.

47.

In addition to Mr Reid’s affidavit, and the sworn evidence from the prosecution, there
are statements from 3 other animal control officers. All of them are here and more
than happy to any questions from the committee, and all of them saw Oma most days
she was in the pound for 391 days.

48.

David Whyte, the Team Leader of the Animal Control Team. Mr Whyte’s statement is
at page 21, and his qualifications and experience speak for themselves. He was a
police officer for 26 years, and spent 19 of those years as a Police Dog Handler. That
role included Eastern District dog development officer with the responsibility of training
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new puppies and handlers. He has received training NZ and international experts on
K9 behaviour, including the types of aggression in dogs and the various drives. He
regularly needed to assess the temperament of dogs. Quite clearly he is an expert in
K9 behaviour and is able to give his opinion. Having observed Oma in the pound for
an extended period, Mr Whyte agrees with Mr Reid’s assessment of Oma as a
dangerous dog. I will allow Mr Whyte to explain how he assessed Oma’s temperament,
however, in his expert opinion, after 391 days impounded and handling her most of
those days, he concludes that Oma is a dangerous dog as she constitutes a threat to
the community. While the team members were eventually able to handle her, he gives
examples how Oma’s reaction to any stranger is aggression attempting to attack them
and drive them off.
49.

Even when Oma was at the vets, she had to be sedated for treatment, and animal
control staff were required to exercise her as the veterinarian staff were unable to
handle her due to her attacking staff.

50.

Mr Whyte provides some comments around the pound attack video. He explains that
Mr Newton didn’t follow staff instructions, and in order to prevent an escalation, staff
allowed Mr Newton to walk her back to her kennel. Despite Luke Barton trying to act
as a shield outside a particular dog’s cage, as Mr Newton was walking Oma back, she
attacked another dog through the wire. Mr Whyte explains that Ms Mitai and Mr
Newton were unable to physically control Oma, and that Oma simply ignored Mr
Newton’s verbal commands.

51.

As can be seen in the recent documents received from Ms Mitai, she seems incapable
of acknowledging that she or Oma are to blame. She is very quick to point the finger
at everyone else without accepting responsibility. This appears to be a common
theme.

52.

In addition to his affidavit, Mr Reid provided another statement providing more details
in relation to the initial attack, rushing, and what the neighbours told him when he
visited the property.

53.

Luke Barton has also provided a statement. Again, he is an animal control officer that
handled Oma most days she was impounded. He again says that she is the most
dangerous dog he has ever handled. He gives examples of when she tried to attack
him through the cage, and these incidents can be seen in the impounding records. Mr
Barton is the Health and Safety Officer, responsible for educating and training staff in
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how to read a dog’s body language, how to interact and handle dogs. He says that
special training had to be given to handle Oma, and her cage was padlocked to prevent
new staff accidentally going into her cage. Mr Barton concludes by says that he
believes Oma poses a very real risk to the safety of members of the public and other
dogs in the community.
54.

Finally, Simon Kale has provided a statement. Mr Kale worked for the SPCA for
several years as an inspector prior to becoming an animal control officer. He sets out
the aggression they faced with Oma, and what steps they had to take to handle Oma
safely. He concludes that he believes it is in the interests of public safety for Oma to
be classified as dangerous.

55.

Video
Kerry/procedure

56.

Mr Whyte is now going to explain his background, his assessment of Oma, and finally
is going to clarify a few false statements that Ms Mitai has made in her objection.

57.

There seems to be a few reoccurring themes in Ms Mitai’s objection. It isn’t at all
relevant to the dangerous classification, however, Mr Carter has said numerous times
that the photos of when Oma was very sick and bloated were taken when she was
impounded. She was impounded weeks before the photos were taken, the photos
were taken for a vet to show how bloated she was. The cage was open because was
was very sick and was bleeding everywhere due to her infection. The photos were
taken from that angle for the vet to see.

58.

Mr Carter attempts to criticise the photo montage process. Mr Carter attempts to say
that the sick vet photos should be used. Clearly they are inappropriate, Oma was very
sick, and it is very prejudicial to include photos that have a neutral background rather
than a photo of a dog in a cage.

59.

In terms of Mr Carter’s submission about being obese, Oma was always obese, she
just got slightly less obese during her stay, dropping from 51kgs to 45kgs under vet
and MPI supervision.

60.

Ms Mitai initially complained to the SPCA, howoever, did not make much progress as
they were already involved as Ms Mitai refused to allow Oma to be treated by a vet so
the Council needed to get her treatment under the Animal Welfare Act.
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When Ms Mitai didn’t have any luck with the SPCA she attempted to complain to MPI.
MPI were invited down by Council. MPI’s only comment was to have a vet oversee
Oma’s diet, and when that occurred, the vet agreed with the diet that Oma was already
on.

Conclusion
62.

In conclusion, Council has sworn evidence attesting to aggressive behaviour, with
reasonable grounds to believe that Oma may constitute a threat to the safety of any
person or domestic animal, being when Mr Reid was rushed and Oma was not properly
confined to the property.

63.

At that point, under s 31, Council must classify Oma as dangerous.

64.

While Ms Mitai has filed an objection, as she is entitled to do, she has attempted to
rely on irrelevant, and quite frankly, incorrect submissions. Ms Mitai seems incapable
of accepting that Oma may pose a threat, and accordingly, hasn’t taken any steps to
prevent any threat. Accepting that Oma may pose a threat has to be the first step in
ensuring there aren’t further incidents.

65.

Mr Carter has made a lot of noise, but again, hasn’t addressed the factors in 31. There
is no evidence presented to suggest, let alone prove, that Ms Mitai has taken any steps
to prevent Oma being a threat.

66.

The evidence from the ACOs, trained professionals, from impounding Oma through to
handling her for 391 days overwhelming supports Mr Reid’s initial assessment that
Oma is a threat to the community, and must be classified as dangerous.

67.

Taking a step back, the practical consequences of a dangerous classification are
relatively minor, Ms Mitai simply needs to put a better latch on the gate, and if she ever
takes Oma out, ensure that she is on a lead and muzzled. When that is weighed
against the potential consequences of not classifying Oma, it overwhelming favours
classifying Oma as dangerous.
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